Summary
Introduction
The African Court on Human and Peoples' Rights (African Court) is a judicial institution established as one of the enforcement mechanisms of the African Charter on Human and Peoples' Rights (African Charter). 1 The African Charter 2 is the principal human rights instrument of the African Union (AU). It has been ratified by 53 of the 54 states of the AU; only South Sudan was yet to ratify it as at the time of writing. 3 Since the African Court came into being in 2004, there has been very little opportunity to test the responses of member states to adverse judgments delivered in favour of individuals, as the Court has delivered only four final judgments 4 of the total of 20 cases it has so far finalised. 5 Two factors account for this. The first is the failure of respondent states to make the declaration required under article 34(6) of the Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court on Human and Peoples' Rights (African Court Protocol) to grant individuals the right to invoke the jurisdiction of the Court against them; the second is the failure of applicants to exhaust domestic remedies.
The purpose of establishing the African Court, as clearly set out in the Preamble and article 2 of its Protocol, is to contribute to the implementation of the safeguards of the African Charter. This it would do in two significant ways, the first being through findings of specific instances of a violation of rights guaranteed to individuals by the Charter; and the second through findings of incompatibility of the laws of member states with the provisions of the Charter. 6 The latter category is more complicated and poses much more difficulty of satisfaction, especially if the incompatible provisions are of a constitutional nature. Satisfaction in respect of this category would require the affected state to amend or repeal the law or laws that have been found to be incompatible with the African Charter. It also has 1 See the Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court on Human and Peoples' Rights, ramifications for states that were not parties to the case in which the finding of incompatibility was made if they are parties to the Constitutive Act of the AU, the African Charter and the African Court Protocol. It will in some ways, albeit restricted, have ramifications for state parties to the African Charter and the Constitutive Act that are yet to ratify the Court Protocol. Significantly, however, such a finding may negatively affect the choice of states that are considering ratifying the African Court Protocol.
In Tanganyika Law Society & Another v Tanzania, 7 the African Court had its first exposure to the problem of satisfaction of a judgment declaring the law of a state incompatible with a provision of the African Charter. Using this case as a focal point, the article is aimed at showing that it is possible to hold all state parties to both the Charter and the African Court Protocol bound by the general principles in a judgment in which the law of a state party is declared incompatible with the Charter. As a result, all state parties to both instruments maintaining similar laws are, by the jurisprudential weight of the judgments of the African Court, under an obligation to amend their laws with a view to bringing them in tune with the authoritative interpretation of the Charter by the Court.
Access to the African Court on Human and Peoples' Rights
The African Court is a continental human rights court established by the Organisation of African Unity (OAU) (now AU) in article 1 of the African Court Protocol. The Protocol has now been ratified by 30 states: Algeria; Benin; Burkina Faso; Burundi; Cameroon; Chad; Congo; Comoros; Côte d'Ivoire; Gabon; The Gambia; Ghana; Kenya; Lesotho; Libya; Malawi; Mali; Mauritania; Mauritius; Mozambique; Niger; Nigeria; Rwanda; Sahrawi Arab Democratic Republic; Senegal; South Africa; Tanzania; Togo; Tunisia; and Uganda. 8 Article 5 of the Protocol provides for three routes through which the African Court may address human rights claims made under the African Charter. The first is through article 5(1)(a), which allows the African Commission on Human and Peoples' Rights (African Commission) to submit claims on behalf of individuals. The second is through articles 5(1)(b) and (d), under which a state may submit 'disputes … concerning the interpretation and application of the Charter', 9 either as a purely interstate claim under article 5(1)(b) or one arising from the violation of the Charter rights of a national of the claimant state by the respondent state under article 5(1)(d). To the latter kind of claim, the restriction in article 34(6) of the Protocol is irrelevant. The third is through article 5(3), which allows individuals and nongovernmental organisations (NGOs) to directly seize the African Court against a state party to its Protocol, subject to article 34(6) of the Protocol by which, unless a state makes a declaration permitting it, the Court lacks jurisdiction to receive cases filed against the state by individuals and NGOs. Out of the 30 states that have so far ratified the Protocol, only seven states -Burkina Faso, Côte d'Ivoire, Ghana, Malawi, Mali, Rwanda and Tanzania -have made the article 34(6) declaration. 10 This has so far diminished the role of individuals as 'the principal guardians of the legal integrity' 11 of the African Charter, as a continental instrument, given the fact that without individual litigants, there would hardly be cases presented to the Court.
Tanganyika Law Society & Another v Tanzania
In this case, the applicants brought separate applications before the African Court on the claim that Tanzania had, through certain amendments to its Constitution, violated its citizens' right of association, namely, the right to participate in public or governmental affairs, among others. The applications were later consolidated.
The applicants prayed the African Court to declare that Tanzania was in violation of, inter alia, articles 10 and 13(1) of the African Charter. Article 10(1) provides for freedom of association, while article 13(1) provides for the right of every citizen to participate freely in the government of his or her country. Based on these provisions, the applicants urged the Court to direct the respondent to put the necessary constitutional, legislative and other measures in place to give effect to the rights contained in the aforementioned provisions and to report compliance to the Court within a 12-month period. In its defence, the respondent argued that the prohibition of 9 Art 3(1 independent candidacy in Tanzania was dependent on the social needs of the country, based on its historical reality, and that the restriction was a means for avoiding absolute and uncontrolled liberty. To adequately deal with the issues raised, the African Court also considered the limitations in articles 27(2) and 29(4) of the African Charter. The former provides that '[t]he rights and freedoms of each individual shall be exercised with due regard to the rights of others, collective security, morality and common interest'; the latter places a duty on individuals '[t]o preserve and strengthen social and national solidarity, particularly when the latter is threatened'.
In its judgment, the African Court produced a long and detailed reasoning, part of which is stated below. The Court began by noting that the rights guaranteed under article 13(1) are individual rights which are not intended to be enjoyed only in association with some other individuals or groups of individuals, such as political parties. 12 The Court therefore reasoned that the pertinent question was whether an individual's right was in jeopardy and not whether he can enjoy the right as member of an association. Accordingly, the Court held that a requirement that a candidate must belong to a political party before he or she is able to participate in the governance of Tanzania derogates from the rights enshrined in article 13(1) of the African Charter.
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There was, however, the question of whether the decision to exclude independent candidacy was justified as a necessary derogation from the right in article 13(1) within the permissive provisions of article 27 of the Charter. To determine this question, the Court distinguished the Tanganyika case from the decision of the Inter-American Court of Human Rights in Castañeda Gutman v Mexico, 14 which was heavily relied upon by Tanzania. Here, the InterAmerican Court acknowledged that the permission or prohibition of independent candidacy could be justified by different social needs, such as expanding and improving participation and representation in the management of public affairs or for the purpose of strengthening political organisations as essential instruments of democracy. It was held that Mexico was justified in the registration of candidates exclusively through political parties in response to the compelling social needs, based, inter alia, on diverse historical, political and social grounds, and the need to create and strengthen the party system as a response to historical and political reality, 15 particularly that the applicant had the option either to be sponsored by a political party without necessarily joining that party or to form his own political 12 Tanganyika Law Society (n 4 above) para 98. 13 Tanganyika Law Society para 99. 14 6 August 2008 Ser C 184. 15 Castañeda Gutman (n 14 above) paras 192-193. party and that the requirements for forming political parties were not arduous. 16 Distinguishing this case, the African Court reasoned that, unlike the finding of the Inter-American Court in Castañeda Gutman v Mexico, no other option existed for citizens desirous of seeking political offices in Tanzania without first becoming members of, and be sponsored by, a political party. 17 The African Court accepted the view that the right to stand for election should not be limited unreasonably by requiring candidates to be members of any or a specific political party. 18 Consequently, the Court held that the jurisprudence regarding restrictions on the exercise of rights has developed the principle that every 'formality', 'condition', 'restriction' or 'penalty' imposed must be a restriction of general application that is necessary in a democratic society and is reasonably proportionate to the legitimate aim pursued. 19 Furthermore, the Court accepted the view that the impact, nature and extent of any restriction of rights must be weighed against the legitimate state interest serving a particular goal and that the legitimate interest must be 'proportionate with, and absolutely necessary for the advantages which are to be obtained'.
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The African Court took the firm view that there was nothing in Tanzania's arguments to show that the restrictions on the exercise of the right to participate freely in the government of the country by prohibiting independent candidacy fell within the permissible restrictions set out in article 27(2) of the African Charter. The Court declared that the restriction on the exercise of the right to seek elective office by the prohibition of independent candidacy is not proportionate to the alleged aim of fostering national unity and solidarity.
Importantly, the Court found that the prohibition violated the right of the general populace to 'choose' as well as the right of an office seeker to 'freely participate' in the electoral processes. On the right to 'choose', the Court declared, based on article 27 of the Vienna Convention on the Law of Treaties (VCLT) of 1969, 21 that the African Charter imposes an obligation on Tanzania 'to make laws in line with the intents and purposes of the Charter' 22 and that the restriction of the electorates' choice of candidates to those chosen by political parties 'is an unnecessary fetter that denies to the citizen the right of direct participation, and amounts to a violation'. 23 Concerning the right to free participation, the Court declared that the prohibition also violated the rights of citizens to freely participate in the government of the country and that, by requiring individuals to belong to a political party before seeking electoral office, the respondent violated the right to freedom of association.
Legal implications for Tanzania and other states
As stated earlier, a decision of incompatibility stands on a higher pedestal to, and is set on a wider range of application than a decision that simply finds a violation of the right of an individual. It carries implications for all the states over which the Court has jurisdiction if they are also parties to the interpreted instrument and, to some extent, affects states that are parties to the interpreted instrument but not parties to a court's protocol, where the court that made the interpretation is established under the regime of the interpreted instrument. This is what constitutes the difference between an interpretation of the African Charter given by the Economic Community of West African States (ECOWAS) Community Court of Justice (ECCJ), 24 for instance, and that given by the African Court. It is not debatable that the decisions of the latter are more integral to the African Charter than those of any other court that also interprets and applies the Charter. However, the African Court has stated that it has no appellate jurisdiction over cases already decided by domestic, regional and similar courts. 25 The importance of incompatibility findings, such as that in the Tanganyika case, is underscored by the uniform application of the African Charter across all state parties. Respect for an incompatibility finding across state parties brings about the unity of application of the Charter. When particularised to the state against which it was made, the Charter regime would be diminished by a vertical and horizontal discordant application of the Charter. There would remain disparate judicial interpretations of, and unregulated legislative constraints on, the Charter across member states and between member states and the African Court. Using the Tanganyika case as example, how can it be explained that independent candidacy is incompatible with the African Charter in Tanzania but not incompatible in Nigeria, Zambia and Sierra Leone?
26 Zambia and Sierra Leone are yet to ratify the Court Protocol. The consequence of such disparity would be that uniformity and certainty would be replaced by 'jurisprudential/ 34 But the rule that judgments are binding upon the parties only cannot be exhaustive of all the uses to which judgments could be put, nor does it block the reformative power of the reasoning contained in a judgment within the sphere of the jurisdiction of the court that delivered it.
If we take a closer look at the ICJ, we see a segregated system that is based upon optional clause declarations, 35 special agreements, 36 and compromissory clauses in treaties in force. 37 The implication of the jurisdictional structure of the ICJ is that, notwithstanding that its Statute is an integral part of the United Nations (UN) Charter and thus as obligatory as the Charter itself, the jurisdiction of the Court is segmented according to the jurisdictional base(s) through which the Court exercises its jurisdiction over any particular state. 38 In other words, although states are generally parties to the Statute of the Court by reason of being parties to the UN Charter, they must be compartmentalised within one or sometimes more of these jurisdictional bases, 39 and this is the only means of forming the 'consensual bond' 40 required for the Court to be able to exercise jurisdiction over a state in any particular case. Contextually, a state cannot sue another state under the optional clause system, except if that state has, itself, deposited an optional clause declaration which engages that of the other state. 41 The same consideration applies to the even more restrictive compromissory clauses in treaties in force and special agreements, which are limited to the specific treaty (in the case of the former) or dispute (in the case of the latter) for which this jurisdiction was given.
These jurisdictional segmentations, the rule that judgments are binding on the parties only and the attitude of states towards compliance with the dispositive part of its decisions 42 notwithstanding, the ICJ establishes legal standards for states and consistently develops international law through its decisions. 43 Remarkably, the advisory jurisdiction of the Court, which is generally not binding on any state, 44 has made an even greater impact.
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This has also been shown to be true of decisions of the European Court of Justice (ECJ). Using the preliminary reference procedure of the ECJ as an example, it has been shown that rulings given by the ECJ are applied not only by the national court that made the reference, but also by all national courts in the EU before which the same question arises. 46 Therefore, the binding effect of a decision is one thing (this goes to the actual decision -the depositif), its authoritative effect as precedent is another (this goes to the reasoning adopted) and is much wider than its binding effect. Neither the fact that decisions are binding on the parties nor res judicata detracts from the recognition that judgments of a court 'have great bearing' 47 for non-parties to the case in which they were given, especially when given by a court created under an instrument that is binding as between the parties to the case and non-parties. 48 While directly binding on the respondent state only, the jurisprudence of international courts have a certain contagious characteristic that reaches farther than the actual decision in a case, either through the internalisation of the interpretation adopted in the decisions into the interpreted instrument within the regime of the court and/or its eventual (albeit gradual) jurisprudential internationalisation outside the regime of the court and the interpreted instrument.
For the purpose of this discussion, the internalisation of interpretation occurs horizontally and vertically. It occurs horizontally at the level of the international court that gave the interpretation, and vertically at the level of the municipal law through case law and legislation. At the level of the international court, the interpretation may become internalised as a result of the high margin of certainty of repetition in future cases, even when the court has not had a second bite at it, 49 or through consistency of application. 50 Such repeated application has the ability of embedding the interpretation into the 46 It is therefore fitting to argue that the elucidation of African Charter obligations by the African Court becomes internalised for parties to the Court Protocol to acquire a compulsory character as part of the obligations they undertook to fulfil in article 1 of the Charter. This will be easier, but not necessarily achieved through the jurisprudential integration of principles of interpretation adopted by the Court into municipal law by national courts. It also could occur through legislative incorporation where the judgment is regarded as norm creating by all state parties, to the extent that the legislature incorporates it into the state's laws by either positive acts or negative acts that acknowledge the normative quality of the interpretation.
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It is essential to acknowledge the difference between a general elucidation of African Charter obligations from one that specifically finds that a municipal law is incompatible with the Charter when considering the possibility of jurisprudential integration and in assessing its likely impact under municipal law. This must turn on the nature of the law -constitutional or legislative act -found to be incompatible with the Charter and the sphere -national or international -in which the issue is raised. For incompatibility involving ordinary legislation, it appears that the law of many state parties to the African Court Protocol has a general direction towards allowing municipal courts to rely on interpretations of the African Court to trump the incompatible legislation either by clear constitutional provisions 54 or by precedent. 55 When it involves 51 R Flamini 'Judicial reach: The ever-expanding European Court of Justice ' (2012) 175 World Affairs 55 (observing that 'once the existence of the court is recognised by the member states, its decisions must be as well'). 52 CPR Romano 'The proliferation of international judicial bodies: Pieces of the puzzle ' (1998-1999) 56 and only legislative incorporation can give effect to the incompatibility ruling as this entails constitutional amendment.
From the viewpoint of international law, however, it does not matter what law is incompatible. The result is the same -the state is duty-bound to bring its laws in sync with its international obligation by eliminating the incompatibility. 57 Internalisation beyond the court's or an instrument's regime occurs, not on the basis of any obligation, but on the sheer strength of persuasion that a decision possesses. This is in addition to the general tendency of courts and lawyers to enrich judicial reasoning with solutions adopted elsewhere through the process of 'judicial dialogue and cross-fertilisation'. 58 This also has both horizontal and vertical aspects.
The vertical aspect occurs either through the cascading of the principle to national systems through the regime of another international court or through the incorporation of the principle into their legal orders by national courts. Thus, national courts or even states outside the regime of a court and the instrument being interpreted may be influenced by the 'legal credibility' 59 of the interpretation to adopt the interpretation as the correct interpretation of the instrument or similar instrument (as the case may be) in their domestic and diplomatic dealings.
On the other hand, the horizontal aspect arises by the acceptance of the interpretation as authoritative by other international courts whether or not they share competence over the same instrument. It is fitting to expect that decisions of the African Court would serve as interpretative notice to such regional courts as the ECCJ and East African Court of Justice (EACJ), 63 which interpret the African Charter 64 with, arguably, more jurisdictional strength over their respective community members than the African Court has over AU members. 65 Essentially, these courts could internalise the interpretation adopted by the African Court and, once that occurs, such interpretation achieves its potential for a wider application.
Account is also taken of the fact that the African Charter gives parties no choice on the jurisdiction of the African Commission. As a result, interpretations adopted by the African Court are potentially applicable to all parties to the Charter through the Commission. Although the jurisprudential relationship between the African Commission and African Court is still developing, it is expected that the Commission would defer to the jurisprudence of the Court.
Drawing from the foregoing, decisions of the African Court, as a judicial institution of the AU, are able to have implications beyond the states that are directly bound by them, to affect all state parties to the African Charter, whether or not they are also parties to the Protocol of the African Court. It is, therefore, possible for a finding of incompatibility made by the Court to benefit from a wider application as an authoritative interpretation of the Charter. It may be gathered from what has been said above that it is only a matter of degree; the effect the Court's authoritative interpretation of the Charter should have on parties to both the Charter and its Protocol as distinguished from parties to the Charter only. This is so when considered alongside article 3(h) of the Constitutive Act of the AU, to which all state parties to the African Charter are also parties. Under article 3(h), state parties undertook to 'promote and protect human and peoples' rights in accordance with the African Charter'. It is thus possible to argue that it is part of the role of the African Court, as an institution set up by the 62 n 61 above para 70 (the principle was that adopted in ECW/CCJ/APP/04/07
Manneh v The Gambia). AU for the purpose of assisting states to fulfil their obligations, to protect the fundamental human rights enshrined in the Constitutive Act of the AU. 66 The African Court cannot but be, at least from the viewpoint of the AU, the final authority in the interpretation of the African Charter.
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This appears quite an expected outcome. For Mutua, the Court should seek to expound on the Charter and make law that would guide African states in developing legal and political cultures that respect human rights by creating a body of law with precedential value to guide and deter African states from future misconduct by modifying their behaviour. 68 Oder also believes that '[t]he African Court's judgments will have a wider impact, beyond the country against whom an application has been brought'.
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The obligation to cure the incompatibility found to exist by the African Court in the Tanganyika case should, therefore, not be viewed as an obligation limited to Tanzania. The case has latent obligatory jurisprudential ramifications for all parties to the African Court Protocol while, at the same time, it is capable of influencing non-state parties to the Protocol who are parties to the African Charter and the Constitutive Act.
In taking a broad view of the uniform application of interpretations adopted by the African Court, account is taken of the fact that the African Commission had variously made incompatibility findings which did not have the effects envisaged here. 70 Without being overly dismissive, the recommendations of the African Commission were never designed to have a direct effect on the behaviour of state parties. 71 This is so because the Commission is 'a quasi-judicial body with no binding powers' 72 and which addresses 66 See Plaxeda Rugumba (n 64 above) para 23. 67 This is not to say that the Court could sit on appeal over a matter already decided by any other regional court in Africa. See Mtingwi v Malawi (n 25 above). its recommendations to the Assembly of Heads of State and Government. 73 Its recommendations are thus in a different position to decisions of the African Court in that the latter have the force of finality, and this greatly enhances their ability to integrate into the African Charter regime in comparison to that of the Commission.
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Practical difficulties
The hope that the African Court could promote an African-wide human rights standard through its jurisprudence may be hampered by several difficulties discussed below.
Limited ratification/optional declaration
Since the African Court is established for the purpose of enhancing the safeguards of the African Charter, its jurisdictional reach ought to be as far-reaching as the Charter itself, so that no state party to the Charter is exempt from the jurisdiction of the Court. If this had been achieved, decisions of the Court on incompatibility against a state should serve as notice to all other state parties that they must abolish similar legislation to resolve the incompatibility and so bring their laws in sync with the decisions of the Court. Although they cannot be affected by decisions to which they were not parties, it is sufficient that the African Court would take a similar view of their own legislation when brought before the Court, and this would be a costlier choice for states.
A major difficulty, one that would continue to plague the African Court, therefore, is the fact that it cannot exercise any form of jurisdiction over many of the parties to the Charter because of their failure to ratify its Protocol as '[a] treaty does not create either obligations or rights for a third state without its consent'. 75 This would mean that the Tanganyika case does not put duties on Zambia and Sierra Leone that prohibit independent candidacy because they are yet to ratify the African Court Protocol. 73 Even for states that have ratified the African Court Protocol, the reach of decisions of the Court as precedent in comparable cases is rendered almost non-existent by the restriction on the access of individuals as a result of the failure of states to make the optional declaration. This limits the chances of the Court of reaffirming the decision against Nigeria.
There is, however, the possibility of judicial application of the case to Nigeria and Sierra Leone by the ECCJ and Zambia by the EACJ at the instance of individuals.
Failing application at the instance of individuals, there remains the unlikely event of another state party suing either as an interested party, for the purpose of enhancing the safeguards of the African Charter across all state parties in fulfilment of the reciprocal obligations of state parties, or in the exercise of its right to diplomatic protection. This could be through the African Commission. 76 However, as has been observed, ' [b]oth these mechanisms have so far languished in desuetude' because African states are unwilling to bring human rights claims against another African state and, except for three cases, 77 the Commission is generally unwilling to refer cases to the African Court. 78 Remarkably, the only case that has been finalised of the three cases brought by the Commission was dismissed for a lack of diligent prosecution. 
Norm of a different order
From the viewpoint of international law and, more so, from that of municipal law, the African Court, as it stands, belongs to a completely different order to the municipal order of member states. 80 As a result, the finality of the Court's decisions 81 This duality has consequences for states that have ratified the African Court Protocol and made the optional declaration as they still have to surmount the practical difficulties that are naturally attendant upon the translation of international norms into legally-enforceable municipal norms. These difficulties are even more pronounced when an obligation seeking municipal enforcement arises from the decision of an international court that challenges a municipal legal status quo, predicated on a constitutional instrument. This is more so when the treaty establishing the African Court lacks a clearly-defined municipal application, and this invariably means that the Court, itself, is in need of a defined municipal status. The implications of this are far-reaching; first, for the enforcement of the decisions of the Court within municipal legal systems and, second, to the capacity of the interpretation of the African Charter by the Court to command the positive responses of the organs of member states, whether or not they were also parties to the proceedings in which the interpretation was given. 83 In the emerging international legal regime of the AU, given that there is no legal correlation between the African Court and the legal systems of state parties, the relevant questions a national judge may ask when prayed to enforce a judgment of the African Court or to take account of its precedent are the following: Is the African Court Protocol recognised under our laws? 84 Am I under any obligation to take account of the judgments or jurisprudence of the African Court?
If these questions are answered in the negative, the municipal court would decline jurisdiction. In at least two cases, decisions of the ICJ have been discountenanced by municipal courts on the ground that article 94 of the UN Charter, in terms of which state parties to the essential for state parties to be prepared to adopt legislative reforms 93 to remove constitutional impediments to the ability of the Court to thrive. State parties may enact legislation directing municipal courts to take decisions of the Court into account in matters relating to its competence 94 in the absence of strong reasons to act otherwise. This would also mean a clear obligation that 'primary and subordinate legislation must be read and given effect in a way that is compatible' 95 with the standard set by the Court, as far as it is possible to do so, and that the legislature is itself prepared to legislatively support a supranational interpretation of the African Charter, including changing the law to conform to standards established by the Court, as far as it is possible to do so.
It is worth mentioning that some legal grounds already exist that may be explored by national courts to follow decisions of the African Court in some African states, such as South Africa and Tanzania. Section 233 of the Constitution of South Africa directs courts, when interpreting any legislation, to prefer any reasonable interpretation that is consistent with international law over any alternative interpretation that is inconsistent with international law. In Tanzania, the courts are mandated to construe existing law 'as may be necessary to bring it into conformity with' the provisions of the Bill of Rights. 96 Based on this provision, the African Charter has been held to be included in the Bill of Rights of which courts are to take cognisance. in favour of the supremacy of the decision of the African Court over established municipal law positions.
Unsettling municipal jurisprudence
There is also the difficulty that arises from the fact that the African Charter, having long been given effect to within the municipal realm of state parties, may already have acquired certain settled case law which may be narrower than, and incongruous to, the interpretation the African Court adopts. The interpretation under municipal law of the African Charter, being only an 'element in the mosaic of different constitutional provisions' 100 within the domestic legal order of state parties, influenced by local circumstances, may differ considerably from an interpretation based on the Charter alone. 101 No doubt problems would arise if 'a higher level of protection were to be established by the Court, or if it should strike balances between competing rights that differ from those established by the domestic courts '. 102 This possibility heightens the potential for conflict between the courts of the two spheres 103 and creates a defensive and repulsive altitude on the part of national courts. Backed by the principle of sovereignty and constitutional supremacy, national courts, except by clear legal authorisation, would naturally defer to local statutes and maintain the established case law, 104 particularly where the case law implements a constitutional provision or where the jurisprudence of the international court ruptures the constitutional division of power. 105 The obstinate posture of national courts over constitutional matters is, understandably, quite commonly shared by all legal systems. The fact is that states as well as their 103 Stemmet 235 (arguing that the 'the creation of a supra-national legal system inevitably carries the seeds of possible conflict with domestic legal systems'). 104 As above. 105 Tangney (n 53 above) 397 (arguing that '[t]he judiciary is the final bulwark against fundamental revisions of the constitution outside the amendment process and that the judiciary ensures that separation of powers is protected and that no competences necessary for the judiciary and legislature to perform their constitutional roles are delegated').
notwithstanding, opposition against the intrusive effects of their judgments in the municipal realm of member states is still evident.
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In this regard, Lord Hoffmann once noted that there was something fundamentally wrong with an international court seeking to impose common solutions on national legal systems. Arguing that it was a basic flaw, he questioned 'the concept of having an international court of human rights to deal with the concrete application of those [human] rights in different countries'. 107 To Hoffmann, 'unlike the Supreme Court of the United States or the supreme courts of other countries performing a similar role, the [European Court of Human Rights] lacks constitutional legitimacy'. 108 It is nonetheless important for state parties to come to terms with the fact that the African Court is an international court having the competence to apply the African Charter in its treaty character, free from the influences that limit its application within their municipal spheres. The African Court is neither bound by the narrow interpretation of Charter rights by municipal courts, nor can it be expected that it would adopt an interpretation narrower than the interpretation of municipal courts. It has a duty to maintain the 'basic premise of international human rights law [which] is that certain standards must be constant across national borders, and governments must be held accountable to these standards'. 109 It is thus incumbent on municipal courts to align their case law with the jurisprudence of the African Court on articles of the African Charter with a view to a broad and consistent application of the Charter across national boundaries. 110 113 which are protected by both the Ghanaian Constitution of 1992 and the African Charter, is a direct pointer to the prevalence of national variations were national courts and constitutions to be the controlling factors. 114 Having agreed to the African Charter, irrespective of the fact that it exemplifies 'a case where regional standards have been set above existing individual domestic standards', 115 it is unacceptable for the parties to seek to narrow its application to them by constitutionally excluding the enforceability of Charter rights.
The actualisation of the cession of the competence of finality to an international court in practice does not come easily, as municipal institutions and political actors often find it difficult to accept what may be perceived as an overbearing interpretation of an international instrument by an international court. Nevertheless, resistance, such as already indicated by Tanzania, 116 to a competence already granted by state parties to an international court is a function of the initial shock that judicial institutions and political actors need to absolve in an emerging system which permits an international court to hold national governments accountable.
The local circumstances factor
There is also the difficulty that arises from the local circumstances that prevail in different states and which highlight the peculiarities of each of them. These circumstances may arise in the form of peculiar legal traditions, religious orientations, cultural, ethnic and historical diversities, stages of economic, and social and democratic developments, among others.
The need to take local circumstances into account when deciding on whether to follow what municipal actors may consider an overstated ratio of an international human rights court is commonly shared by supranational legal systems. This has severally resonated in decisions of courts of the United Kingdom in relation to the European Court. The European Court, for its part, understands that there is a 118 Lord Slynn declared that domestic courts should follow the 'clear and constant' jurisprudence of the European Court, but that it should do so only 'in the absence of some special circumstances'. In the same case, Lord Hoffmann doubted whether a decision of the European Court, which led to a result that was 'fundamentally at odds with the distribution of powers under the British Constitution', should be followed.
119 For Lord Mance, section 2 of the Human Rights Act of 1998, which requires English courts to 'take into account' European Court decisions, cannot be the basis for following decisions that are inconsistent with some fundamental substantive or procedural aspect of English law, and which reasoning appears to overlook or misunderstand some arguments or point of principle of English law. 120 In another case, Lord Philips said that, although the requirement to 'take into account' the European Court jurisprudence would 'normally result' in the domestic court applying principles that are clearly established by the European Court, there would be occasions where the domestic court has concerns as to whether a decision of the European Court sufficiently appreciates or accommodates particular aspects of the domestic process. In such circumstances, Lord Philips would allow domestic courts to decline to follow the decision and give reasons for the refusal, as this is likely to give the European Court the opportunity to reconsider the particular aspect of the decision that is in issue, 'so that there takes place what may prove to be valuable dialogue' between domestic courts and the European Court.
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Local circumstances thus may justify the adoption of certain laws by the legislature or certain case law by national courts which, taken in isolation, could be said not to be in conformity with African Charter obligations. Thus, in order to correct inequalities among the ethnic or geographical divisions of its population, a state may adopt laws to favour some groups over others, to make it easier for the favoured groups to gain employment or school placements than the other groups. Municipal courts may also skew its case law in the same direction. While this, in itself, results in unequal treatment, it may be justified by the local circumstances of a state where the favoured group had suffered segregation over a long period of time but not in another where there has not been a similar experience. 'Local circumstances' is, therefore, a strong factor that may affect a uniform interpretation of the African Charter, and it is one that the African Court cannot simply ignore without backlashes. The African Court should therefore be careful not to treat every objection by states' organs as a battle-line, without seeking to understand the local circumstances behind a particular law, insofar as the law does not seek to 'override … or undermine fundamental rights guaranteed by … the Charter'. 122 Where an alternative exists, the African Court should avoid 'a ruling [that] could throw the domestic human rights regime into disarray' 123 at the complaint of an individual if the regime works well for the majority and for the peace and unity of the state.
The aim of a system-wide approach should, therefore, be that of complementarity and dialogue and not of subordination of national courts to the African Court. Jealous of their jurisdiction, national courts would denounce an international system they consider to be in competition with national jurisdiction. As another writer puts it, '[t]he more acceptance that judges at the national level perceive about their own place in political power sharing, the more likely they are to implement transnational norms'. 124 It is therefore essential to forge a healthy partnership that allows national courts some liberty to refuse to follow the jurisprudence of the African Court with reasons after 'taking account' of it. Such refusal should be a form of feedback mechanism to the Court and an invitation for a reconsideration of its established standard in the light of the objections raised by municipal courts. In R v Horncastle, 125 
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It is only through this kind of dialogue and feedback that the African Court can, in partnership with national courts, develop consensus towards a uniform human rights standard for the continent. In gradually building consensus, however, the Court must not let itself be cowed into allowing the interests of states and the initial resistance of municipal courts to determine its jurisprudential directions. After all, it was such initial resistance that gave the European Court the opportunity to proclaim the supremacy of EU laws in Costa v ENEL, 129 where the initial negative posture of the Italian Constitutional Court towards EU treaties led the ECJ to proclaim that the European Economic Council (now the EU) Treaty was 'an integral part of the legal system of the member states' and embodied laws that 'could not … be overridden by domestic legal provisions'.
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The African Court will particularly have to stand its ground if it were to reverse certain relics of established African cultural ethos, such as the subjugation of the rights of women, which still reflects in municipal laws across African states. It is hoped that the African Court would develop an acceptable model of relationship that would further its purpose without placing itself at the mercy of national preferences or making itself too alien to 'customs generally accepted as law, general principles of law recognised by African states as well as legal precedents and doctrine'. 131 It should exercise its mandate to develop 'a truly African conception of human rights and an African human rights jurisprudence' 132 in a way that respects and preserves the morality of African society. The Court cannot simply 'copy and paste' the jurisprudence of the European and the Inter-American systems and expect its decisions to be well received.
Claw-back clauses
Claw-back clauses are provisions in the African Charter that permit member states to enact rules and regulations limiting or setting conditions for the enjoyment of the rights safeguarded by the Charter. 133 They are formulated in the Charter in such phrases as 'except for reasons and conditions previously laid down by law'; 134 'necessary restrictions provided for by law'; 135 'subject to law and order'; 136 'within the law'; 137 and so forth.
Although the desirability of these clauses often has been questioned and fears expressed that they 'permeate the African Charter and permit African states to restrict basic human rights to the maximum extent allowed by domestic law', 138 the local circumstances factor, it would appear, is the purpose that the 'claw-back clauses' in the Charter are designed to serve, if kept within defined limits. This is because they do have the merit of allowing the African Court to appreciate and respect a certain domain of sovereign competence by which a member state could regulate its affairs. They could, therefore, serve as tension absolvers and may have enhanced the willingness of African states to participate in the African Charter regime. Its usage, if it is such as to render a Charter right non-existent or to set onerous conditions for its enjoyment by states, should be struck down by the African Court as a violation of the Charter.
The African Commission has always set limits to claw-back legislation. The Commission had declared that claw-back clauses should not serve the purpose of a general restriction on rights, as this would 'diminish public confidence in the rule of law and are often counter-productive'; 139 also that '[n]o situation [not even a claw-back clause] justifies the wholesale violation of human rights'. 140 In Scanlen & Holderness v Zimbabwe, the Commission declared that the phrase 'within the law' required a consideration of 'whether the restrictions meet the legitimate interests, and are necessary in a democratic society ', 141 and that the phrase 'within the law' as 'employed in the Charter cannot be divorced from the general concept of the protection of human rights and freedoms'. 142 In totality, however expressed in the African Charter, the Commission has established that claw-back clauses cannot derogate from the overall obligations of member states under the Charter. 143 Nevertheless, the presence of claw-back clauses in the African Charter is a clear invitation to state parties to give effect to the rights in respect whereof derogation is permitted in a manner that suits their national interests and local circumstances. It may therefore be possible that no two claw-back legislations adopted by states to regulate the same right in the Charter are the same, although they serve the same end of regulating the exercise of the right contained in a particular article of the Charter.
It would appear that the African Court took the need to judge every claw-back legislation individually into cognisance in Tanganyika Law Society. A careful reading of the case would reveal that the jurisprudence of the Court did not favour total prohibition. The Court appears to accept that a prohibition will be valid if it does not result in denying a candidate the right to stand for elections without being a member of, or sponsored by, a political party. 144 In holding that a particular exception meets the conditions or standards, the African Court would also have to be vigilant enough to ensure, in the case of prohibition of independent candidacy, for instance, that irrespective of the existence of the accepted alternative, the system is not operated in such a way as to obliterate that alternative on technical grounds. 145 It is, therefore, for the Court to develop broad guiding principles in its own jurisprudence by which each claw-back legislation will have to be judged on its own terms. So long as a claw-back legislation falls within the four corners of the principles, in theory and practice, it should escape a declaration of incompatibility. The ultimate aim should be to ensure that the clauses do not allow derogation that so strikes at the root of an African Charter right as to set it 'aside' 146 or 'nullify the very rights and liberties they are to regulate', 147 as this would surely 'defeat the purposes of codifying certain rights in international law and, indeed, the whole essence of treaty making'. 148 
Conclusion
As a permanent international court and the prime mechanism for the interpretation and enforcement of the African Charter, Tanganyika Law Society & Another v Tanzania is only the first of many instances where the African Court would find provisions of municipal law, including constitutional texts, incompatible with the African Charter. Now is the time for state parties to the Charter to recognise the huge obligation placed on them by the African Court Protocol and to support the Court to lead the way towards a uniform continental interpretation and application of the Charter. A uniform application of the Charter by the national courts of member states and the African Court would engender jurisprudential harmony as well as promote judicial economy by reducing the desire of individuals to have recourse to the Court as a result of its more favourable jurisprudence. It would also make it possible for all parties to the African Charter to generally observe the same level of Charter obligations.
To achieve coherence and strengthen the standing of the African Court, state parties should be encouraged to make constitutional changes towards accommodating the Court within their legal systems. Such constitutional changes would allow the dualists states to domesticate the African Court Protocol and the monist states to publish the Protocol as a law of the land. Legislative actions would integrate the Court into the legal systems of state parties and ensure a proper line of normativity that allows municipal actors to generally defer to the Court in the interpretation of the Charter as well as in the enforcement of its decisions.
It is to be expected that there will be the real initial difficulty of how to maintain a balance between the innovative interpretation of African Charter articles by the African Court and the diverse interpretations the articles receive across state parties. Important as this is, there is no illusion that the right balance is in the offing. It is even more realistic to note that the balance cannot be achieved under the current system that lacks the needed municipal legal framework recognising the status of the Court in member states. The failure of member states in this regard gives their patently unwilling courts a valid reason, from the municipal law viewpoint, to ignore both the actual decisions and jurisprudence of the Court. Intrinsically, the African Court has a huge role to play: It must seek to build consensus as it incrementally gains legitimacy and trust with every decision it renders, but this will be impossible unless it remains focused and jurisprudentially consistent.
In the final analysis, when all the factors discussed so far are considered alongside the weak AU mechanism that lacks sufficient funds and incentives to compel obedience to African Court decisions, it cannot be said that the Court has the final say yet.
